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I. Introduction
The mainstreaming of human rights in the European Union (EU) external policies has added a new dimension to the promotion and protection of human rights by the EU, which has been evidenced by an expansion of EU instruments and tools where human rights have become a major cross-cutting factor. Nonetheless, the evolution of EU human rights internal and external action has not reached the level of an EU autonomous and separately institutionalized human rights policy. The most recent "mainstreaming" general documents, the EU Strategic Framework and Action Plan on Human Rights and Democracy, 1 do themselves draw on pre-existing policies, seeking to coherently organize their human rights components 2 . 1 The Strategic Framework on Human Rights and Democracy establishes the principles, objectives and priorities that must guide EU's action. Among its general objectives, two of them could be highlighted: the EU's and its Member States' commitment to promote the universality of human rights and the EU's determination to promote human rights and democracy in its external action. In addition, the Strategic Framework highlights some areas of action related to CSDP. See Council of the European Union, Strategic Framework and Action Plan on Human Rights and Democracy, 11855/12 (2012), at https://www.consilium.europa.eu/uedocs/cms_data/ docs/pressdata/en/foraff/131181.pdf (accessed on 10 November 2014), p. 2, 7, 12, 16. 2 In any event it is remarkable that the EU has developed a diversity of instruments (the so-called toolkit) in order to contribute to the specific objective of the promotion of human right and democracy worldwide, such as in particular, the EIDHR, the human rights clauses, the human rights focal points in EU Delegations, the EUSR for Human Rights, and the human rights dialogues and consultations. Moreover, the EU uses other traditional instruments of its CFSP to promote human rights and democracy in its relations with third countries. These instruments respond to the EU's objective of mainstreaming human rights and democracy in all its policies and actions toward third countries. Among them, it can be highlighted the EU's Much of the referred expansion has had to do with security policy, which grew as the EU assumed ever increasing responsibilities throughout the world 3 . In the context of the international security agenda, formulated at the end of the Cold War, where the security-human rights-nexus featured prominently (later theorised by the doctrine of human security), it was aimed at giving response to the challenges of the "new wars" that characterised the post-Cold War period. Mr. Javier Solana, the first High Representative for Common Foreign and Security Policy, was instrumental in the adoption of the European Security Strategy (2003) by the European Council 4 which prominently featured human rights -though not explicitly using this termin the framework of its aims, linking them with international stability.
Since then, the EU security policy has experienced considerable expansion, marked by the development of an operational capability that has enabled it to deploy military and civilian crisis management missions in third countries, in pursuit of EU foreign and security policy. As a result of this development, the EU has launched 34 operations and missions since 2003 that are characterised by their diversity in nature and scope: from largescale military and civilian deployments to more modest security sector and monitoring missions, where human rights and fundamental freedoms play a prominent role 5 . action in multilateral fora, bilateral political dialogues, demarches and declarations, election support, CFSP decisions, restrictive measures and, finally, thematic and geographic financial programmes. For an extensive analysis of priorities identified by the Strategic Framework/ Action Plan, see: CHURRUCA MUGURUZA, C., GÓMEZ ISA, F., GARCÍA SAN JOSÉ, D., FERNÁNDEZ SÁNCHEZ, P.A., MÁRQUEZ CARRASCO, C., MUÑOZ NOGAL, E., NAGORE CASAS, M. and TIMMER, A., "Report mapping legal and policy instruments of the EU for human rights and democracy support", FRAME Deliverable 12.1 <http://www.fp7-frame.eu/wp-content/materiale/reports/05-Deliverable-12.1.pdf> (accessed on 5 May 2015). 3 For instance, deploying the EU first operations in Western Balkans and Congo. 4 The European Security Strategy, "A Secure Europe in a Better World", 2003. It is Available at: http://www.consilium.europa.eu/uedocs/cmsUpload/78367.pdf.
In 2008, the Council adopted the Report on the implementation of the European Security Strategy: Providing Security in a Changing World <http://www.consilium.europa.eu/ueDocs/ cms_Data/docs/pressdata/EN/reports/104630.pdf> (accessed on 5 May 2015). 5 To date, the EU and CSDP has successfully launched 34 operations and missions: seven military operations ( Under EU law, the founding Treaties lead the Union to respect human rights whenever it acts on the international scene, including in the field of crisis management. At the international level, the promotion of human rights is one of the main foreign policy objectives of the EU's external action. As it has been noted, the EU has thus a dual commitment to respect and to promote human rights 6 . In practice, the implementation of this dual commitment to ensure respect for and to promote human rights, encounters certain difficulties which have been the subject of recent studies 7 . One of those problems, which is the focus of this article, refers to the uncertainty surrounding the legal effect and applicability of the relevant human rights and humanitarian law instruments. The fact that is that the applicability of international human rights and humanitarian law instruments to the EU CSDP operations is problematic because the EU, unlike Member States, is not a party to those instruments.
Thus, the present article seeks to frame the challenges that arise in legal and practical terms, from the applicable human rights and humanitarian law in EU crisis management missions. Among the many problems raised by the implementation of mainstreaming human rights into CSDP operations, this paper will examine the applicability of human rights instruments to CSDP missions, and will identify the human rights obligations of the EU. The possible accountability of the EU for human rights violations conducted by personnel in an EU-led crisis management mission will be assessed, by analysing judicial decisions of the European Court of Human Rights. The paper will also provide an overview of the progress that has already been made in the mainstreaming of human rights as one of the best means to avoid the accountability of the EU for human rights violations.
If the EU does not live up to its own proclaimed standards of human rights protection, it would not only jeopardise the success of its missions. but it would also weaken its credibility as an international security actor, resulting in the potential of loosing its international legitimacy in the longrun. This section aims to set out the overall EU legal and policy framework on human rights and their main features.
Cuadernos Europeos de Deusto

Human rights as a foreign policy goal of the European Union
Although it was conceived as an international organization whose primary goal was to create a common market, the EU has been gradually expanding its competences to more fields, such as external action and external policies. Thus, the original aim of the founding treaties did not link the need to respect human rights to the foreign policy goal to promote them until 1992, when Article J.1 (2) of the then new EU Treaty of Maastricht included as a Common Foreign and Security Policy (CFSP) goal, inter alia, 'to develop and consolidate democracy and the rule of law, and respect for human rights and fundamental freedoms'.
The Treaty of Maastricht formalized for the first time the jurisprudential recognition of human rights and fundamental freedoms. The jurisprudence of the European Court of Justice (ECJ) has stated that human rights laws are binding for the former European Community, affirming that "fundamental Human Rights are part of the Community Law" 8 . This statement was made in light of the lack of reference to human rights in the treaties, and identifies one of the EU's sources of obligation: the general principles of EU Law.
In the subsequent evolution, "the protection of human rights by EU institutions has grown to become a concern alongside each further transfer of powers to the EU, since the organization lacked any clear legal framework" 9 . Although the protection of human rights in Europe reached the highest degree of development with the European Convention on Human Rights (ECHR) and the regional system of protection established by the Council of Europe, the EU seemed unable to reduce the gap that kept it apart from this first European system. The fact that this gap featured for a long time undermined EU credibility in fostering a human rights external policy. With the adoption of the Treaty of Lisbon, the EU has filled this gap to some extent, since references to respect for human rights have been included in different articles, constituting a source of obligation for the EU. These new provisions have also opened the path towards better judicial protection of individuals against breaches committed within the EU framework, as Article 6 establishes the duty of the EU to accede to the ECHR 10 .
In accordance with the current EU legal framework, both human rights and foreign policy have solid basis in the primary legal sources, most importantly in the TEU.
References to human rights in the TEU start in the Preamble, supporting the adherence of the EU to human rights, and continue in Article 2, where human rights are considered one of the values on which the EU is founded. Article 3(5) of the EU Treaty now states that in its relations with the wider world, the Union shall contribute to "the protection of human rights… as well as to the strict observance and the development of international law, including respect for the principles of the United Nations Charter". Hence, "the references to human rights in the TEU constitute a source of obligation for the EU grounded in its own rules" 11 . Additionally, Article 6 TEU confirms the sources for human rights protection identified by the ECJ and brings new obligations to the EU The general human rights clauses (Articles 2, 3 and 6 of the TEU) have been conceived to increase the effectiveness of the EU human rights foreign policy. The Treaties confirm specifically that human rights are part of the Common Foreign and Security Policy (CFSP) framework, as set out in Article 21 (1) subparagraph 1 of the TEU:
10 Accession of the EU to the ECHR seems to be further that anticipated in light of the CJEU's Opinion 2/13 issued on 18 December 2014. The CJEU held that the Draft Agreement on the Accession of the EU to the ECHR has so many shortcomings that cannot be considered compatible with EU law. See at http://curia.europa.eu/juris/document/document.jsf?text=&do cid=160882&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=480235. See also the commentary by BUYSE, A., "CJEU Rules: Draft Agreement on EU Accession to ECHR Incompatible with EU Law" at http://www.fp7-frame.eu/cjeu-rules-draft-agreement-on-eu-accession-to-echr-incompatible-with-eu-law/ (accessed on 10 April 2015). "The Union's action on the international scene shall be guided by the principles which have inspired its own creation, development and enlargement, and which it seeks to advance in the wider world: democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms, respect for human dignity, the principles of equality and solidarity, and respect for the principles of the United Nations Charter and international law".
Under this provision, the universality and indivisibility of human rights are upgraded to guiding principles of the EU's external action. From the mentioned legal bases (Art. 2, 3, 6, 21 (1) it is possible to infer that human rights shall be respected in EU operations abroad 12 .
The Treaty also encourages the EU to "build partnerships with third countries, regions or global organizations which share" those principles, thus tacitly denying full legitimacy to enter into negotiations of any kind -this provision applies to all wings of its external policy-with countries openly acting against such principles. The Lisbon reform has provided the European Court of Justice (ECJ) with jurisdiction over the general provisions on external action, but not specifically over the CFSP (Article 24(1) subparagraph 2).
Additionally, Article 21(2)(b) locates the consolidation and support of human rights and the principles of international law among the goals which the common policies and actions must pursue 'in all fields of international relations'. The Treaty also stresses that human rights promotion should happen through a high level of international cooperation (TEU Art. 21 (2) ). This obligation applies to areas specifically mentioned in the Treaty on the Functioning of the European Union, like foreign commercial policy, development, financial and technical cooperation and humanitarian aid.
As noted, "the inclusion of human rights concerns has a double effect: all EU policies, including foreign policy, is subject to human rights standards, thus enshrining respect for human rights as a limit; and human rights promotion, on the international level, is an important goal of foreign policy" 13 .
The referred provisions have been reinforced by the policy commitments expressed in the Strategic Framework on Human Rights and Democ-12 Ibid. p.34. In this respect, Bartels insists that the Treaty does not include, strictly speaking, the principle of respect for human rights itself. See BARTELS, L., op. cit. p.1074. 13 See FRACZEK, S., HUSZKA, B., HÜTTNER, C., KÖRTVÉLYESI, Z., MAJTÉNYI, B., ROMSICS, G., "Report on mapping, analysing, and implementing instruments", January 2015, FRAME Deliverable 6.1 at http://www.fp7-frame.eu/reports/ (accessed on 10 April 2015). racy and the Action Plan for its Implementation, adopted on 25 June 2012 14 . It is interesting to note that the Strategic Framework formulates a commitment about pursuing coherent objectives related to the promotion and protection of human rights internally and in the EU's external action.
Therefore, the key provisions of the constituent EU instruments indicate that the "EU is subject to its own legal obligations to respect human rights and fundamental freedoms in addition to the obligations binding its Member States" 15 . The founding Treaties also express a broader political commitment on the part of the Union to conduct its external activities in a manner that upholds the highest human rights standards. In this respect, it should be noted that the promotion of human rights at the international level is one of the principal foreign policy objectives of the EU's external action as a whole 16 . EU crisis management missions can make a significant contribution to this objective, for instance, deploying military forces in order to contribute to the establishment of a secure environment in which the humanitarian needs of local populations can be addressed 17 .
Among the main aspects of the EU legal framework, it may be stressed that Union law establishes that human rights to be respected during CSDP operations. The catalogue of fundamental rights is included in the EU Charter of Fundamental Rights, which has to be observed by the EU institutions in their actions, and by Member States when implementing EU law. It is accepted that such is the case when Member States act on a mandate under a Council Decision establishing a CSDP mission. Furthermore, according to Article 6 (3) TEU, the European Convention on Human Rights (ECHR) is 14 The first paragraph states: "The European Union is founded on a shared determination to promote peace and stability and to build a world founded on respect for human rights, democracy and the rule of law. These principles underpin all aspects of the internal and external policies of the European Union". The EU commit to promote human rights into all areas of external action without exception, mentioning in particular the integration of the promotion of human rights into CSDP and the promotion of the observance of international humanitarian law. The EU commits itself to pursue coherent objectives, stressing that "the EU seeks to prevent violations of human rights throughout the world and, where violations occur, to ensure that victims have access to justice and redress and that those responsible are held to account. To this end, the EU will step up its efforts to promote human rights, democracy and the rule of law across all aspects of external action. It will strengthen its capability and mechanisms for early warning and prevention of crises liable to entail human rights violations". See at h ttps://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/131181. pdf (accessed on 10 April 2015). 15 
Promotion of human rights under the progressive framing of the Common Security and Defence Policy
The progressive framing of a Common Security and Defence Policy, in which the human security doctrine for Europe has been embedded, has established a complementary means to external promotion of human rights. However, the original ESDP was much more concerned about the development of capabilities and the progressive building up of a new relationship with NATO that would allow for an autonomous European defence identity, which is still one of the important dimensions that explains EU's squizofrenia 19 in dealing with its security and defence identity.
Yet the nature of the EU as an international security actor has pushed forward, and since the adoption of the European Security Strategy in late 2003, mentions to the EU's actorness in conflict prevention and effective multilateralism, and to the rule of law, justify the interpretation that neither of them can actually be fostered without prioritizing human rights promotion. The affirmation of the global actor by the EU committed to the rule of law, entails a global responsibility to protect and promote human rights 20 .
The scope of CSDP operations has experienced considerable evolution over time. The Maastricht Treaty cleared the path to a European defence strategy, and the Amsterdam revision built goals of common operations on the Western European Union's 'Petersberg Tasks'. Nonetheless, implementation had to wait until European inaction during the outrageous violations of human rights committed in Kosovo, urged the United Kingdom and France to agree in Saint Malo in 1998, that the Union should have 'the capacity for autonomous action, backed up by credible military forces, the means to use them and a readiness to do so, in order to respond to inter-national crises" 21 . As the Treaty of Amsterdam left the boundaries of common tasks open to discussion, practical implementation was facilitated by European Council conclusions or Joint Actions governing the launching of ESDP missions. Thus, concrete provisions on crisis management capabilities of the EU are not be found until the Saint-Malo Declaration of 1998. Stating that 'the European Union needs to be in a position to play its full role on the international stage', it addressed the importance of the implementation of Amsterdam provisions on CFSP, including through the 'progressive framing of a common defence policy in the framework of CFSP' 22 . It further stated that the EU should have the ability to respond to international crises, by credible military forces.
This declaration was followed by several important Council meetings, including the Cologne and Helsinki Council meetings in 1999, which laid the foundations for ESDP and defined the capabilities needed in order to implement the Petersberg tasks, explicitly included in the Treaty on European Union (Article 17). A key development was the "Berlin Plus agreement" giving the EU, under certain conditions, access to NATO assets and capabilities 23 .
In 2000, after the Santa Maria Da Feria meeting, the Council stated that "the European Council reaffirms its commitment to building a Common European Security and Defence Policy capable of reinforcing the Union's external action through the development of a military crisis management capability as well as a civilian one, in full respect of the principles of the United Nations Charter" 24 . The third appendix of the first Annex to the Conclusions of the presidency gives a first structure to EU Civilian Crisis Management Intervention, pointing out in a very pragmatic way the duties of such interventions: " [ Based on the first meeting of the committee for civilian aspects of crisis management, it identified four civilian priority areas 26 :
-Police: the aim to provide 5,000 police officers to international mission in order to prevent or mitigate international crises and conflicts. -Strengthening of the rule of law, to re-establish the judicial and penal system, by finding judges, prosecutors and penal experts to be deployed in a short term to help peace process; -Strengthening civilian administration, by sending experts to help restore the destroyed administration or to train locals; -Civil protection, to resort to EU Member States tools and capacities in the field, and to promote a better cooperation and organisation in crisis interventions.
In 2003, the first ESDP mission was launched in Bosnia and Herzegovina, making the referred provisions operational 27 . In addition in December 2003 the European Security Strategy (ESS) was formulated. Justifying the role of the EU as a global security actor, the ESS identified key security threats: terrorism, proliferation of weapons of mass destruction, regional conflicts and State failure. It highlights the potential of the EU to respond to these threats, however without giving clear concrete indication on how to respond to them.
The Treaty endorsed the extension of the scope of CSDP operations which currently covers "joint disarmament operations, humanitarian and rescue tasks, military advice and assistance tasks, conflict prevention and peacekeeping tasks, tasks of combat forces in crisis management, including peacemaking and post-conflict stabilisation" (Art. 28B/ Article 43 (1) TEU).
To date, the nature of most operations conducted within ESDP/CSDP have been primarily civilian 28 . As noted, the denomination of "civilian" or "military" reflects the nature of participating forces (police officers, judges or civilian experts, as opposed to military troops) without necessarily implying that they are unarmed 29 . Thus it can be inferred that there is no a direct link to be drawn between human rights promotion and the scope or nature of the operations.
As indicated previously, the June 2000 Feira European Council listed several priority areas in civilian missions, which usually merge within a 26 Annex I: Presidency report on strengthening the common European security and defence policy. 27 mission's mandate in practice 30 . Such tasks are mostly linked to post-conflict state-building, but not primarily directly aimed at fostering human rights. Considering these examples, human rights do not appear to be at the top of the priorities of CSDP operations, but they undoubtedly serve as a necessary/indispensable complement to security concerns. When police missions help improve local performance as regards security or conflict prevention, they apply EU human rights standards to a great extent. As a rule of law, missions resort to core international legal documents to give advice on local legislation reform on, e.g., criminal codes or procedural rules, thus increasing protection of individuals.
In recent years an increase in CSDP missions conducted by the EU abroad has been witnessed. There are currently eleven on-going civilian missions 31 and five military operations 32 .
With the construction of the postmodern identity of the EU, it was conceived that it had to include a place and a role for armed forces, where the areas of human rights, peacekeeping and state-building become the obvious arenas for their actions, however limited. The Barcelona Report commissioned by Javier Solana and presented at the end of 2004, was a clear attempt to reconcile armed forces and Europe's ethical and humanitarian beliefs and values. The report made reference to seven principles of actions for the use of armed forces the primacy of human rights: clear political authority, multilateralism, a bottom-up approach, regional focus, the use of legal instruments and the appropriate use of force 33 .
The concept of human security in the context of the ESS was developed with the Barcelona report and subsequent doctrinal theorising, which contributed to the adoption of the emergent human security discourse at the level of the EU. The human security doctrine was seen as summing up the above priorities and normatively marking out a zone of action for EU security and defence policy.
Nevertheless, in most cases, as evidenced by the important 10-year review of ESDP published by the Institute for Security Studies, human rights have remained under-conceptualised in the theorising of the emergent security culture, often relegated to merely being listed as constitutive elements 30 of what CSDP is 34 . However, it is undeniable that furthering human rights lies at the very heart of conflict -prevention and-resolution. Therefore, the ability of CSDP operations to spread such principles in the field gives a good hint of their real performance and becomes key to lasting peace and security.
III. Applicability of human rights and humanitarian law instruments to CSDP missions and operations
One of the challenges that concern the protection of human rights in EU crisis management missions is that this subject is not governed by a single legal regime but "it rather involves action by a multitude of entitiesincluding the EU, its Member States and any contributing third States and international organisations-subject to a diverse set of instruments and obligations (international, regional and domestic)" 35 . The legal effect and applicability of the relevant human rights instruments is uncertain in important respects, which raises questions about the consistency of human rights protection in EU missions, and also about a clear determination of responsibility for violations of human rights in specific cases.
The specific tasks of CSDP operations vary depending on the specific situation, covering a wide range of missions: rule of law, police, security sector reform, border assistance or monitoring missions, peacekeeping and potentially even peace enforcement. The nature and scope of the operation has consequences in terms of the applicable law, as it will be seen below.
Applicability of International Human Rights Law
The applicability of international human rights law, which would also bind the EU vis-à-vis third countries and international organisations, is surrounded by uncertainties.
These difficulties stem from the fact that the EU as such is not a party to the most relevant human rights treaties. Therefore it is questionable whether certain international human rights instruments apply to EU missions abroad, although the EU has not signed them, and so what is their scope of application in this situation. An additional challenge comes from the fact that CSDP operations often involve a mix of EU institutions, Mem-ISSN: 1130 -8354, Núm. 53/2015, Bilbao, págs. 53-80 ber States forces and possibly also third countries and other international organisations.
The EU is, since the entry into force of the Lisbon Treaty, an international organisation with legal personality (Article 47 TEU) and is thus an international law subject with the capacity to bear rights and obligations under international law 36 . In this capacity, the EU recently signed the United Nations Convention on the Rights of Persons with Disabilities. Moreover, as it has been earlier underlined, Title V TEU (provisions on the Common Foreign and Security Policy-CFSP) contains references to the principles of international law and in particular to the respect of human rights to guide the EU external action (Articles 21 and 22 TEU).
Along this line, the ECJ has ruled that the EU must respect international customary law 37 , and some rules of international humanitarian law would appear to be covered by EU human rights provisions. Moreover, almost all the Member States are party to the most relevant human rights treaties, which might lead to the conclusion that these represent "regional customary international law" 38 . This works not only for the EU, but with other international organisation such as the UN 39 . Consequently, in addition to any obligations of its Member States, the EU becomes an addressee of the rights and obligations deriving from international human rights norms 40 . This obligation on the EU to respect human rights as part of customary international law also applies abroad.
In this regard, there are a number of general principles of international human rights law which are applicable to EU peace missions. Some of them are codified in relevant treaties to which EU Member States are party, and others are a matter of being part of customary international law 41 . 36 The EU has signed the UN Convention on the rights of persons with disabilities. 37 The most important human rights principles applicable to EU crisis management operations are the principle of security and liberty of persons, including the principle of due process, holding that no one shall be subjected to unlimited arrest or detention and providing the accused the right to be heard before any condemnation 42 . But there are more important principles in the field of EU missions, such as the prohibition of torture and inhuman treatment; the prevention and repression of (sexual) violence, exploitation, and abuse in the context of peace operations and the principle of non-discrimination.
The applicability of some of these principles, especially those related to the administration of justice 43 , is reflected in that part of the EU civilian missions' work in supporting and strengthening law enforcement structures in the host countries 44 .
Notwithstanding, the applicability of human rights as a matter of law remains controversial in some respects, including the extraterritorial application of the European Convention on Human Rights 45 , the question of derogation in times of emergencies and its applicability to peace operations, the relationship between human rights and international humanitarian law and the impact of UN Security Council mandates on human Rights 46 . However, at least as a matter of policy and practice, human rights law provides guidance in EU operations and in practice It is indeed quite important for the success of those missions that human rights be used as a benchmark for EU missions, since violations or abuses inevitably have devastating effects on the victims of course, but also on perpetrators, such as the loss of credibility, trust, respect and confidence amongst the local population. Consequently, disregarding human rights would negatively affect the legitimacy of these missions and the credibility of the EU.
A recent expression of policy commitments in that respect are those formulated in the Strategic Framework on Human Rights and Democracy 42 These principles have been identify by HAZELET, H., "Common security and defence policy: What nexus between human rights and security?", in SARI, A. and WESSEL, R.A, op. cit., p. 32. 43 See JACQUÉ, J. 
Applicability of International Humanitarian Law
As noted elsewhere, the changing landscape of warfare and international relations explains that the EU is conducting its missions abroad in increasingly high-risk and violent conflict-settings 47 . Since Operation Concordia, which was deployed in the former Yugoslav Republic of Macedonia in 2003, the EU has launched a number (albeit limited) of other military operations with a broad range of mandates: from small scale and limited mandate to include elements of peace enforcement.
Article 42(1) of the Treaty on European Union (TEU) sets out that the CSDP shall provide the Union with a military and civilian operational capacity for 'missions outside the Union for peace-keeping, conflict prevention and strengthening international security in accordance with the principles of the [UN] Charter". These missions shall comprise, inter alia, "peace-keeping tasks [and] tasks of combat forces in crisis management, including peacemaking and post-conflict stabilisation". This includes peace enforcement. In particular EU peace operations raise the question of the applicability and application of international humanitarian law to operations under EU command. 48 These are controversial matters, controversy which has already been present in discussions on the applicable law to multinational forces operations 49 such as the UN peace-keeping 14 and NATO operations. 47 See MÁRQUEZ CARRASCO, C., (ed. and main autor), IÑIGO ALVAREZ, L., LOOZEN, N. and SALMÓN GÁRATE, E., Report survey study on human rights violations in conflict-settings, FRAME Project, at http://www.fp7-frame.eu/wp-content/materiale/ reports/08-Deliverable-10.1.pdf (accessed 10 May 2015).
48 ZWANENBURG, M., "The duty to respect International Humanitarian Law during European Union-led operations", CLEER Working paper, 2012/6. p. 63. 49 Among the issues they raise are legal and humanitarian challenges related to multinational operations, including: the applicability of international humanitarian law and other legal regimes, the legal classification of situations involving multinational forces, the status of peacekeepers, interoperability difficulties, detention, attribution of responsibility, as well as humanitarian engagement with multinational forces. See International Review of the Red Cross, "Multinational Operations and the law" at https://www.icrc.org/eng/resources/ international-review/review-891-multinational-operations-and-the-law/review-891-892-all. pdf This sub-section will thus tackle the main issues relevant for the applicability and application of international humanitarian law (IHL) to EU military operations.
As regulated in the Geneva Conventions and Additional Protocol, international humanitarian law (IHL) is applicable in situations of armed conflict (and occupation). This legal framework is not directly applicable to a simple deployment of a military operation 50 because it requires the existence of an "armed conflict", a term of art in IHL which is not conventionally defined. An additional difficulty lies in the characterisation of such an armed conflict and the concrete applicable rules since it is considered that multinational forces operations usually intervene in situations of non-international armed conflict 51 . Another important requirement concerning the applicability of IHL is that the organization's troops must also be involved in the conflict as combatants or parties to the conflict 52 .
To date, the practice of military operations under EU command show that they have never been involved in an armed conflict as combatants 53 , bar having a limited recourse to the use of force, although they have sometimes had robust Rules of Engagement 54 . However, this does not mean that practice could not change or evolve.
In fact, the TEU explicitly envisages that in the context of CSDP, the tasks of EU missions could include "tasks of combat forces in crisis management, including peace-making and conflict-stabilization" (Article 43). As noted, the term peace-making would suggest a kind of operation that could well be engaged in an armed conflict as a party 55 .
So far, some noteworthy examples taken from the five on-going military operations could be cited. Operations deployed in countries where there is no armed conflict; the operation EUTM Somalia 56 , which could be considered as being deployed in a country in a situation of armed conflict, is actually deployed in Uganda, the host state 57 ; and the operation in Central African Republic 58 is deployed in an 18-month transition process set by the Libreville Agreements and the N'Djamena declaration of 18 April 2014. 50 Regarding the condition that EU military operations must not take part in a situation of armed conflict, the participation of Switzerland in operation ALTHEA 59 is particularly enlightening, since its status as a neutral country determines the non-combatant nature of operation personnel. It is usually not the EU but the UN which is at the forefront of military operations. To date, the EU has mainly intervened in post-crisis situations and always under a UN mandate 60 . So far, the EU documents relating to EU missions have not referred to international humanitarian law, except in two cases where status agreements for non-EU mission were made applicable to an EU mission, namely for the AMIS Supporting Mission via the African Union SOMA and for EUFOR DR Congo 61 via the MONUC SOFA 62 .
One of the relevant dimensions of the applicability of IHL during EU military operations concerns the identification of legal sources of obligations of the EU and Members States as well as the ascertainment of applicable general principles of international humanitarian law. In the constituent treaties there is no explicit mention of international humanitarian law, although it is generally understood that this branch of international law is covered by the reference to the more general term international law 63 .
First, it is widely accepted that IHL instruments are binding to Member States and applicable during EU military operations. All EU Member States are party to the Geneva Conventions and their Additional Protocols and therefore they are under an obligation to abide by them. Regarding the EU, the Geneva Conventions do not apply directly to it, as international organisations are barred from becoming parties 64 but it has nonetheless been generally recognised that the rules of the Geneva Conventions are part of customary international law and, therefore, the EU must comply with them. This applicability is supported by the TEU and by EU case law. The ECJ has held that the European Communities "must respect international law in the exercise of its powers. It is therefore required to comply with the rules of customary international law…". Recently, the Grand Chamber of the Court has reaffirmed this position by holding that the EU is bound to observe international law in its entirety, including customary international law 65 .
The EU promotes compliance with international humanitarian law, as evidenced in the original and updated EU Guidelines on the matter 66 , under which the EU as well as Member States commit to ensure compliance with IHL by third States or by non-state actors operating in third States. Nevertheless these Guidelines do not cover Member States own conduct or that of their forces.
One of the problems arising from the applicable humanitarian customary law is the question of which rules are applicable to a conflict in which the EU is involved. In terms of treaty law this question is governed by different legal regimes on international and non-international armed conflict, which would entail the applicability of different rules. In terms of customary international law, the preponderant view is that the whole customary body can be applicable to both internal and international armed conflict 67 .
Yet, customary law is not the only legal source that could bind the EU in relation to international humanitarian law. The general principles of the EU have also been considered a source of obligation for the EU in humanitarian law. This assertion has been supported in the "widespread and largely convergent ratification of LOAC treaty obligations by the EU member states and the close link between a number of such obligations and human rights".
Another source of obligation might include unilateral acts. Council decisions (formerly joint actions) might be considered sources of unilateral acts 68 . In relation to EU military operations, in some of the Council joint actions pertaining to operation EUNAVFOR 69 , the EU makes reference to different UN Security Council Resolutions as a basis for its operation. In these resolutions, the Security Council allows States to enter and use the territorial waters of Somalia to fight against piracy in a manner consistent with relevant international law, which in the case of an armed conflict would be international humanitarian law. This limitation has also been included in the 'whereas' sections of one of the Council joint actions 70 . This indirect applicability of international humanitarian law is confirmed in a subsequent resolution of the UN Security Council, in which there are specific references to regional organizations to fight against piracy, which foresee that "any measures undertaken pursuant to the authority of this paragraph shall be undertaken consistent with applicable international humanitarian and human rights law" 71 .
Finally the EU, just like all other international subjects, is also bound by the norms of jus cogens. 72 Article 53 of the 1986 Vienna Convention establishes the nullity of a treaty which conflicts with a peremptory norm of general international law; hence, it can be assumed that international organizations are bound by the norms of jus cogens.
In relation to EU military operations and humanitarian law, there is no consensus about which norms can be categorised as jus cogens. Zwanenburg makes reference to the Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, where the CIJ "suggest that at least certain norms of international humanitarian law may have a peremptory character", but it does not establish which of them should be classed as such. The norms that can be considered to be peremptory are the fundamental norms of humanitarian law, derived from the Geneva Conventions, and can be identified by taking into account the prohibition of derogatory agreements, the structure of denunciation clauses, the criminalization of breaches and the limits on reciprocity. Hence, norms such as the prohibition of war crimes, crimes against humanity and genocide can be considered peremptory norms 73 .
In policy terms, EU member states accept that if EU-led forces become engaged in an armed conflict, IHL will fully apply to them. While IHL could have become applicable if the situation had escalated in some of these operations, especially Artemis (DRC) 74 and EUFOR Tchad/RCA 75 , this did not happen. Nevertheless, the EU and its member states remain fully aware of the potential obligations of EU-led forces under IHL, in particular when the situation escalates.
Some of the relevant general principles of international humanitarian law that would be applicable during EU peace missions involving the use of military force, include the principle of distinction between civilian 71 SC Res. 1851 (2008) and combatants, the principle of precautions in attack, the principle of proportionality and the overarching principle of humanity. These principles are generally translated into the rules of engagement, which are an important element of the legal framework, guiding the activity of the EU military forces on the ground. It is the duties of each EU Member State to train its armed forces so that they are able to comply with IHL and to respond to complex situations. As Naert has indicated, when IHL does not apply, the EU primarily looks towards human rights law as the appropriate standard for the conduct of EU military operations 76 So far, IHL obligations in EU military operations seem to be primarily conceived as resting on the participating states. However, the EU may also have its own IHL obligations, especially under customary IHL.
The EU Guidelines on the promotion of IHL 77 has as its main objective to set out operational tools for the EU and its institutions to promote compliance with IHL. According to Council Document 13310/01, "humanitarian law, which could be classified as universal sui generis law, serves in association with "human rights" as an essential, efficient and effective legal instrument for managing the legal aspects of crisis situations" 78 .
IV. The integration of human rights components in CSDP missions and operations
While deploying a CDSP mission or operations generally involves a hard and long process, this paper will address in this section how the EU integrates human rights instruments in each phase of the process. 76 NAERT, F., "The applicability…" op. cit., p. 13. 77 Council of the EU, 15246/05, Guidelines on the Promotion of International Humanitarian Law (IHL). Brussels, 5 December 2005. (CEU 15246/05). 78 See CEU 13310/01.
Decision-making and planning documents
Every single mission or operation in the field of CSDP has to be based on a Council Decision -formerly Council Joint Action-adopted on the basis of Article 43 of TEU. In military operations, the Council usually adopts a further separate decision launching the operation.
Aside from the Council, which plays a key role in the process, the Political and Security Committee is also authorised, under Article 38 TEU and under the responsibility of the Council and the High Representative, to take political control and strategic direction of EU operations. This can even include taking decision to amend the planning documents, including the Operation Plan, the Chain of Command and the Rules of Engagement 79 .
This whole process is known as the crisis management procedures 80 , and it will culminate with the Operation Plan (OPLAN), and where applicable, the Rules of Engagement (ROE) 81 .
At the point of development, the OPLAN should clarify the applicable law to the operation, specifying whether international humanitarian law or human rights law is suitable for each context, but this is not always the case. The absence of this kind of exact provision may be reflected in references to applicable rules of IHL or HRL, which does not clarify in which circumstances those rules actually are applicable. Consequently, the Operation Commander would have to determine this to some extent 82 .
Notwithstanding, the full range of planning documents should reflect the awareness to enhance human rights through the operation 83 While the Council Decision setting up the EUTM Somalia, in order to contribute to the training of Somali security forces, does not explicitly mention human rights, they are included in the training, which refers to international humanitarian and human rights law 91 . Legal considerations may furthermore be reflected in implementing documents, once the operation is launched.
Considering the obligations of the EU and Member States in enhancing human rights issues in CSDP missions, the promotion and protection of human rights should be clearly reflected in the mandate before deploying the operation. The lack of accuracy defining the mandate may create serious difficulties when deciding the guiding strategy of the mission in the field and could give rise to different interpretations and coordination problems 92 91 See the 6 December 2011 EUTM press release available at http://www.consilium. europa. eu/uedocs/cms_data/docs/missionPress/files/Somali%20Recruits%20Cultural%20 Training%20%20%20Press%20Release.pdf, accessed on 20 April 2015.
("The intensive military training includes …classes i.e. about historical convergence between International Humanitarian Law and the laws of the war, the right to education, humanitarian aid and refugee law…. It promotes and encourages respect for human rights, for fundamental freedoms and for all without distinction as to race, sex, language, or religion. In relation to human rights education focus will promote and encourage respect for life especially for women and children, as well as teaching the principles of equality, self determination and how is assimilate these principles into their societal and cultural norms with compromising their religious beliefs."). 92 Best practices Atlas, 2011.
effectively has tools to do this, it is relatively different from integrated them in the legal system of the country in which the mission is deployed. While limited reflection is made regarding how military operations can contribute to promote human rights in the field, which chiefly refers to human rights respect amongst the military personnel themselves, civilian missions takes a deeper approach. Typically, EU civilian missions involve technical advice and substitution of local structures 98 , with human rights culture at the core.
Accountability for human rights violations in CSDP missions
Apart from the challenge of determining which human rights instruments are applicable to CSDP missions, there is still another important difficulty: their application in practice. Human rights violations or abuses have devastating effects, such as the loss of credibility, trust, respect and confidence amongst the local population. Consequently, leaving them unpunished could negatively affect the legitimacy of these missions and the credibility of the EU.
Experts attribute cases of misconduct and abuse to the lack of adequate training, as well as the lack of specific accountability mechanisms, and the difficulty for individuals affected during EU missions to access justice 99 .
Despite the fact that the TFUE states in its Article 340.2 that the EU must compensate for any damage caused by its institutions or its servants in the performance of their duties, there is no EU court dealing with reparation for damages incurred during EU missions and operations, since the CJEU has no jurisdiction over CSDP 100 . Consequently, Naert argues that the responsibility to deal with claims against the EU for its CSDP operations, would be national courts 101 .
Another controversial challenging aspect concerns the regime-regulation of immunity. There has been criticisim of the full immunity that personnel of EU-led operations sometimes enjoy, due to the establishment in agreements on status of forces for military operations (SOFAs) and status of missions (SOMAs) for civilian missions. These are bilateral or multilateral treaties that regulate the legal position of military forces and civilian 98 personnel deployed by one or more states or by an international organization in the territory of another state with the latter's consent 102 . They usually involve such issues as criminal jurisdiction, the entry and departure of foreign personnel, the carrying of arms, taxation, the settlement of claims, and the modalities for the exercise of civil and criminal jurisdiction over members of the visiting force or mission 103 . However, it should be noted that the exemption from local jurisdiction contained in SOFAs and SOMAs does not necessarily lead to impunity. Instead, they usually set up specific claim mechanisms. For instance, the EULEX-Kosovo civilian mission, deployed in 2010, introduced a Human Rights Review Panel which reviews alleged human rights violations by the staff of the mission. Although it is not exactly a judicial or disciplinary body, it is a really useful tool to examine victim's claims and to propose remedies to them 104 .
It is also worth mentioning that the need to achieve operational capabilities, special expertise, and budgetary constraints, have led Member States to increasingly make use of private military and security services (PMS) during military and civilian operations 105 . The EU has also been employing PMS, mainly as security guards or support services for transport and logistics 106 . In this regard, the eventual responsibility of the EU will be determined, if the private contractors' conduct can be attributed to it. Article 340.2 TFEU stipulates the non-contractual liability for any damage caused by its institutions and servants, which include private contractors authorised by the Union to fulfil official duties 107 . Hence, the EU cannot avoid its human rights obligations by contracting PMS for its CSDP missions.
V. Conclusions
The implementation of the obligation to ensure respect for and to promote respect for human rights and humanitarian law in the field of crisis management encounters a number of difficulties and challenges at the conceptual, legal and operational levels.
CSDP operations are not established for the mere purpose of promoting human rights. However, in view of the nature of their priority areas, human rights constitute an integral part thereof. Human rights must be respected and the EU is also committed to promote them. Despite all the references to human rights in the EU legal framework for CSDP Missions, in practice, human rights should be more than just an appropriate standard in line with the EU's own legal obligations and policy commitments. It is necessary to reinforce the applicability of international human rights law and IHL instruments to CSDP missions and operations through explicit mention of legal sources in EU Missions' planning documents. A general reference can lead to loose interpretations of the applicable framework, human rights violations in the implementation of the mandate and lack of commitment in promoting human rights within and out of the mission. A more detailed description bridges the gap between State's different treaty obligations and interpretations. In order to ensure that all the Mission's activities respect international standards concerning human rights, the applicability of international and domestic legal instruments should be present in all the documents regulating the mandate and its implementation. This approach should also be taken with regards to all internal instructions and regulations.
Secondly, all staff members should receive appropriate and regular training to ensure that human rights are consistently promoted and respected, regardless of national and professional background. Otherwise these differences among the Mission's personnel may lead to a different perception of human rights standards. It is more likely that personnel from participating member states share a similar understanding of human rights. However, some CSDP Missions involve active participation from third States and international organisations, which are not necessarily familiar with the 'European best practices and standards'.
All CSDP Missions should have human rights experts in situ to provide legal advice in the implementation of the mandate. Their recommendations may serve to prevent human rights violations if staff members make use of their expertise prior to taking decisions. These legal experts could play a key role in the human rights and gender mainstreaming within and out of the mission, as stipulated in the operational documents.
Regarding remedies to human rights violations, an extension of the CJEU jurisdiction to the CSDP area is unlikely. However the EU is bound to make reparations for violations of international law under non-contractual responsibility. The establishment of non-judicial accountability mechanisms serves to preserve the credibility in the Mission. However the decisions issued by these bodies may result meaningless, since they are non-binding and the proposed remedial actions do not include financial compensation. Furthermore it is difficult to assess whether a violation of human rights law has taken place in the exercise of a non-executive mandate. There are also a few grey areas when the Mission assumes the role of 'second responder'. In this sense, the Mission will only exercise executive functions in case of failure by the local authorities. In such a case, acts of omission could amount to human rights breaches.
All the same, when violations occur, despite providing adequate human rights training and exercising supervision over the implementation of the mandate, the establishment of independent accountability mechanisms is a better option than its non-existence. In order to counter the lack of binding effect of their decisions, prior disciplinary action, and resort to immunity waiver if appropriate, could deter further cases of misconduct and abuse.
The EU has a vast and well-detailed number of policy documents which assert the applicability of human rights, however it is necessary to create more mechanisms and to provide remedies when human rights violations take place. All in all, these improvements will reinforce the applicability of international human rights and humanitarian instruments, providing further concretion than the general legal and policy framework.
